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(i) 
QUESTIONS PRESENTED 


1. Did the Secretary of the Army exceed his authority under 10 
U.S.C. 629, 41 Stat. 809, in holding as "time lost" 206 days of appel- 
lant's service due to conviction of a crime by a civil court when the 
crime waS committed prior to his induction into the Army, and appel- 
lant was discharged while in confinement and was not returned to a full 
duty status? 


2. Did the Secretary of the Army violate the due process clause 
of the Fifth Amendment of the Constitution by designating 206 days of 
service as "time lost’ without a hearing, prior notice, or opportunity 
for counsel to intercede on his behalf? 


3. Is the loss of 206 days of service due to conviction of a crime 
committed prior to appellant's induction into the service a reflection of 
pre-service activities in appellant's military records and hence illegal? 


4, Is the loss of 206 days of service for conviction of a crime 
committed prior to induction into the Army punishment by the Executive 


Branch for a crime whose trial and punishment lies in the province of 


the Judicial Branch, an invasion of the jurisdiction of the Judiciary and 


a violation of the doctrine of separation of powers as stated in Articles 
I-III of the Constitution? 
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No. 15,924 


NICOLAS CARRIGAN, 


WILBUR BRUCKER, 
Secretary of the Army, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States District Court 


for the District of Columbia granting appellee's motion for summary 
judgment and denying appellant's motion for judgment on the pleadings. 
This Court has jurisdiction of this appeal under 28 U.S.C. 1331, 72 Stat. 
415 and under Articles I-III and Amendment V of the U. S, Constitution. 


2 
STATEMENT OF THE CASE 


Appellant, Nicholas Carrigan, was inducted into the Army of the 
United States on Dec. 13, 1950. He was arrested by the F.B.I. and 
Army MP's and CID Agents on Dec. 15, 1950 and was released in the 
custody of the F.B.I. on Dec. 16, 1950 at the place of the arrest, Ft. 
Meade, Md. Carrigan was subsequently indicted on two counts of bank 
robbery which transpired on Feb. 17, 1950 and Dec. 7, 1950. On March 
20, 1951, Carrigan entered a plea.of guilty to the count of the indictment 
regarding the Dec. 7, 1950 robbery, and the remaining count was dropped. 
On April 13, 1951, Carrigan was sentenced by the U.S. District Court 
for the District of Columbia to a term of imprisonment from five to six- 
teen years. On July 9, 1951, Carrigan was issued an Undesirable Dis- 
charge, and entries were made in his records to the effect that the period 
from Dec. 16, 1950 to July 9, 1951 was "time" lost, otherwise known as 
"bad time” or “lost time”. Subsequent administrative action in the 
Department of the Army by counsel on the behalf of Carrigan resulted in 
the issuance of an honorable discharge in lieu of the previous discharge. 


However, no corrective action was taken regarding the 206 days lost, 


and Carrigan's honorable discharge states that 206 days of service were 
lost under Sec. 6(a) of Appendix 2b of the Manual of Courts-Martial, 
1951. During his military service, Carrigan performed no acts of 
malfeasance or nonfeasance or other acts which would impair his serv- 
ice, character, or efficiency as a soldier. Carrigan was afforded no 
hearing, court-martial, notice of proposed action, or opportunity for 
counsel to intercede'on his behalf. The Army did not require Carrigan 
to make up any time/he spent in confinement or afford him an opportunity 
to do so; it discharged him while still in confinement. 


The Army had notice that Carrigan was a prime robbery suspect 
and would be of little use to them as an F.B.I. agent was "drafted" along 
with Carrigan who was under constant surveillance from the time of the 
second robbery, Dec. 17, 1950, till the arrest. It must be pointed out, 
however, that this matter of notice was neither admitted nor denied by 
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the appellee in the court below.-.Appellant attempted to prove this by 
discovery procedures, but the court below granted appellee's motion for 


summary judgment and refused to stay the judgment pending the use of 


discovery procedures. 


STATUTE INVOLVED 


Appellant's 206 days of service was lost under Sec. 6(a) of Appen- 
dix 2b of the Manual of Courts-Martial, 1951 which is set forth in the 
Act of June 4, 1920 (form AW 107) (41 Stat. 809; 10 U.S.C. 629), as 
amended (64 Stat. 145; 10 U.S.C. 1579) as follows: 


— Soldiers to Make Good Time Lost — Every soldier| 
who is in an existing or subsequent enlistment deserts the 
service of the United States, or without proper authority | 
absents himself from his organization, station, or duty for 
more than one day, or who is confined for more than one | 
day under sentence, or while awaiting trial and disposition 
of his case, and the trial results in conviction, or through 
the intemperate use of drugs or alcoholic liquor, or through 
disease or injury the result of his own misconduct, renders 
himself unable for more than one day to perform duty, shall 
be liable to serve, after his return to the full-duty status 
for such period as shall, with the time he may have served 
prior to such desertion, unauthorized absence, confinement 
or inability to perform duty, amount to the full term of that 
part of his enlistment period which he is required to serye 
with his organization before being furloughed to the Army 
Reserve. — (Emphasis supplied) 


POINTS RAISED ON THIS APPEAL | 
The court below erred in denying appellant's motion for judgment 
on the pleading and granting appellee's motion for summary judgment as 
the action of the appellee in holding that appellant lost 206 days of serv- 


ice was unconstitutional and illegal. 


SUMMARY OF ARGUMENT 


1. The Secretary of the Army violated appellant's constitutional 
rights when he deemed that 206 days of his service was lost without giv- 


ing appellant a hearing prior to such a determination. 


2. The Secretary of the Army exceeded his authority when he 
deemed as lost 206 days of service when the appellant was not returned 


to a full-duty status but discharged while still in confinement. 


3. The punishment of a man by loss of service for a crime com- 
mitted prior to his induction is a reflection of pre-service activities in 
his military records and violates the separation of powers of the first 
three articles of the U.S. Constitution. 


ARGUMENT 


The general rule concerning the relation of the courts and the 
military in matters of judicial review is that military matters are left 
to the control of the military. Reaves v. Ainsworth, 219 U.S. 296, 55 
L.Ed. 255. Nor will the courts interfere with the discretion of the 
military. Orloff v. Willoughby, 345 U.S. 83, 93-93; 2 L.Ed. 2d 508. 
Exceptions to this general rule are when (1) the military violate a 
constitutional right; such as due process of law, Reaves v. Ainsworth, 
supra; Harmon v. Brucker, 100 U.S. App. D.C. 190, 243 F.2d 613; 16A 
C.J.S. Constitutional Law 577, and (2) when the military act beyond the 
normal sphere of their concern, such as the reflection of pre-service 
activities in a soldier's military records. Harmon v. Brucker, 355 U.S. 
579; 2 L.Ed. 2d 503. The appellant's cause falls within both of these 
exceptions to the general rule. 


Due process for one in the military service is by necessity nar- 


rower in scope than under civil law. In this narrower existence due 


process must include the decision of a military tribunal acting within 


the scope of its lawful power. Reaves v. Ainsworth, supra. Stripped 
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to its essentials, military due process must include a hearing. Harmon 
v. Brucker, 100 U.S. App. D.C. 190, 243 F.2d 613. Military law is due 
process provided accused is given notice of the charges against)him, a 
fair opportunity to prepare his defense, and his guilt is adjudicated by 

a competent tribunal. 16A C.J.S. Constitutional Law 577. The appellant 
was afforded none of the above by the Army and as a result lost| 206 days, 
99% of his service. There is no precedent that the military can| take 
prejudicial or punitive action, substantial in nature, against an individual 


under its jurisdiction without some form of a hearing. 


The concept of "lost time" or "bad time" is a creature of/the 
statute involved. 10 U.S.C. 629, 41 Stat. 809. Nowhere in the proceed- 
ings within the Dept. of the Army or the court below is it purported that 
the Secretary has an inherent power to declare time served as lost. All 
lost time in the Army is based on the above statute. The affidavit of Lt. 
Col. Mauk (Exhibit A) which states that it is the practice of the |Army to 
consider as time lost an absence from military duties due to commitment 
by the civil authorities. Under this practice, however, the time lost is 
still under the above statute, not under any other power or authority. 

Now that it is clear that the practice can only be based on the statute, it 
must be remembered that the statute is punitive in nature; when a soldier 
misbehaves, upon his return to duty, he must make good any time away 
from a full-duty status. It gives no authority to have the time away from 
duty due to such misbehavior deemed as lost or not counted as construc- 


tive service. The statute by its wording sets forth that the ee must 


be done as a soldier, and the operation of said statute is conditioned on 
the return of the soldier to a full duty status. While the action by the 
Army in appellant's case may have been standard practice, such practice 
is based on the statute, and said statute does not give the Army authority 
for said practice. It is true that long standing practice is given great 
weight, but the acts of an officer cannot create more authority than has 
been authorized by Congress. United States v. Midwest Oil, 236 U.S. 


473, 56 L.Ed. 673. Illegality cannot attain legitimacy through practice. 
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Inland Waterways v. Young, 309 U.S. 517, 524; 84 L.Ed. 901. % 


In the proceedings below, the appellee argued that the determination 
that 206 days were lost was merely an affirmation of the truth; Carrigan 
being in custody was not available for any duties, and his services during 
the period of detention was lost to the Army. However, whether time is 
lost does not depend on availability for duty. If Carrigan was found not 


guilty or his conviction reversed on appeal, then the time spent in custody 


would be considered as good service even though he was_not available for _ 
military duties. Therefore, it is the conviction, not whether in fact time 
was spent ‘away from duty, that is the determining factor whether Carrigan 
would get lost time. In this instance, it was a conviction of a crime com- 


mitted while a civilian and not under the jurisdiction of the military. 


A violation of the National Bank Robbery Act when committed by a 
civilian not under the jurisdiction of the military is clearly a matter for 
the Judicial Branch of the Government under Article II, Sect ion 2, para- 
graph 1 as follows: 

The judicial power shall extend to all cases in law and 

equity arising under this Constitution, the laws of the United 

States, and treaties made, * * * 

For an appointed officer of the Executive Branch in administering part 
of the armed forces to punish the commission of such a crime is prima 
facie unconstitutional. Neither can the appointed officer rely on a statute 
of Congress to authorize such punishment as Congress cannot give crim- 
inal jurisdiction inherent in the Judicial Branch to the Executive. The 
complained of action by the appellee violated the doctrine of separation 
of powers as enunciated by Articles I-III of the U.S. Constitution. 


" It is interesting to note that the Navy has a similar statute, 34 U.S.C. 183b, 
70 Stat. 631, the effective date of said statute being July 24, 1956. Before this 
date, there was no such thing as "bad time" which would be subtracted from the 
time interval between enlistment and discharge. Sec. Nav. Instruction 1626.4. 
The absence of such a concept as lost time prior to the statute indicates that the 
power of a Service Secretary to give bad time rests'on the authorizing statute 
and from no other source. 
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Inasmuch as the crime for which Carrigan was convicted for was 
committed while a civilian, it would be illegal for the Army to have him 
lose 206 days of service on account of said conviction. This is a reflec- 
tion of his pre-service activities in his military records which is im- 
proper and illegal in view of Harmon v. Brucker, 355 U.S. 579, 2 L.Ed. 
503 in which it was stated as follows: 

We think the word "records" as used in the statute 
means records of military service, and that the statute, 
properly construed, means that the type of discharge is 
to be determined solely by the soldier's military record 
in the Army. 

Inasmuch as a discharge certificate is one species of army records, it 
is contended that Carrigan's records must reflect his record ag a soldier 


and pre-service matters should not be reflected. The doctrine of Harmon 


v. Brucker, supra, is controlling. 


CONCLUSION 


The Court should adopt the view that the Secretary of the Army did 
exceed his authority in holding 206 days of appellant's service lost for 
conviction of a crime committed prior to his entry into the service. In 
the alternative, the Court should hold that the holding of 206 days of 
service lost under the facts of this case as unconstitutional. 


Respectfully submitted, 


SAM PHILLIPS 


1335 Madison St., N.W. 
Washington 11, D. C. 


Attorney for Appellant 


Complaint for Mandatory Injunction, Filed August 1, 1959 


Answer, Filed November 2, 1959 


Amendment to Complaint, Filed April 18, 1960 


Motion for Judgment on the Pleadings, Filed April 29, 1960 


Memorandum of Points and Authorities, Filed April 29, 1960 


Defendant's Opposition to Plaintiff's Motion for Judgment on 
The Pleadings and Defendant's Motion for Summary 
Judgment or, in the Alternative, to Dismiss, Filed 
Nia. yA27 90:1 96 O eng ee 


Motion to Stay Order Granting Defendant's Motion for 
Summary Judgment and Opposition to Said Order, 
Filed June 10,1960 . . . . 


Order Granting Defendant's Motion for Summary Judgment 
And Denying Plaintiffs Motion for Judgment on the 
Pleadings, Filed June 17, 1960 Bo a Pa ots 


Notice of Appeal, Filed June 28, 1960 


JOINT APPENDIX 


[ Filed August 1, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


NICHOLAS CARRIGAN, 
Service address: 
1335 wiadison St., N.W. 
Washington 11, D. C., 


Plaintiff, 


we Civil Action No. 2088-59 


WILBUR BRUCKER, 
Secretary of the Army 
Department of the Army 
The Pentagon, 

% Washington 25, D. C., 


Defendant. : 


COMPLAINT FOR MANDATORY INJUNCTION 


Now comes Nicholas Carrigan, by his attorney, Samuel L. 
Phillips, and states the following: 


1. That the plaintiff Carrigan attempted to enlist in the Army of 
the United States during the period of April-May 1945 at Washington, 
D.C., but was denied entry into the service as being undesirable. 


2. That he was inducted into the Army of the United States on 
December 13, 1950 and was discharged on July 9, 1951 in the rank of 
Pvt. E-1, Ser. No. US52 050 439, with an undesirable discharge and 
with his military records stating that 206 days of this service was lost 
under Sec. 6(a) of Appendix 2b of the Manual of Courts-Martial, 1951. 


3. That the basis for the undesirable discharge was Carrigan's 
conviction and sentence to confinement by a civil court, the U.8. District 


Court for the District of Columbia, for the commission of a felony, said 


2 
conviction occurring on April 17, 1951 while said Carrigan was on active 
duty in the Army of the United States. 

4. That the commission of the above mentioned felony occurred 
prior to the entry of the plaintiff into the Army of the United States. 

5, That said Carrigan was under surveillance by agents of the 
U.S. Government prior to his induction and the Government and the 
Army had notice that the plaintiff was wanted for the commission of 
a felony with his arrest for said felony imminent. Specifically, the 
Army was on notice that the plaintiff would be able to render very little 
actual service if the Army accepted him for induction. 

6. That the induction of the plaintiff Carrigan was arranged by 
the F.B.I., the Selective Service, and the Army so that the F.B.I. could 
be sure of the whereabouts of the plaintiff until the opportune time for 
arrest came. 

7. That the full information in the possession of the Government 
and its agents were not made available to the members of the plaintiff's 
Draft Board when they were considering him for induction. 

8. That an F.B.I. agent was inducted along with the plaintiff for 


purposes of surveillance. 


9. That the Army gave the plaintiff an undesirable discharge 


without any prior notice, notice of hearing, trial or hearing, no right to 
counsel, or opportunity for counsel to intercede on plaintiff's behalf. 

10. That there was a violation of the agreement of the plaintiff's 
release to civilian authorities after his arrest in Dec. 1950 that he 
would be tried within 60 days or released to the Army. The plaintiff's 
civilian trial took place more than 60 days after he was handed over to 
the arresting civilian authorities. 

11. That the plaintiff started administrative proceedings before 
the Army Board of Discharge Review for an honorable discharge which 
was denied; the plaintiff then applied to the Army Board for Correction 
of Military Records for an honorable discharge and for credit as time 
honorably served the 206 days lost or countedas "bad time" as stated in 
paragraph 2 above. 
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12. That upon appeal to the Under Secretary of the Army an 
honorable discharge was granted on March 29, 1959 voiding the undesirable 
discharge previously given. However, no favorable action was| granted re- 
garding the 206 days of "bad time" as stated in paragraph 2 above. 

13. That plaintiff has exhausted his administrative remedies in 
this matter. 

14. That while a soldier on active duty during the dates of service 
stated in paragraph 2 above, he performed his required duties faithfully 
and honestly, committed no crime or act during this period of either mal- 
feasance or nonfeasance which would lessen in any manner his ability to 
perform his soldierly duties, and accepted his obligations as a soldier in 
good faith; the plaintiff's military records so indicate. 

15. That he was not court-martialed nor did he undergo/any 
military board or other administrative procedure during the plaintiff's 
period of active duty. 

16. That the plaintiff had a good record as a soldier as to his 
character and efficiency. 

17. That the Army did not require him to make up any of the 206 


days lost as stated in paragraph 2 above prior to the discharge of the 
plaintiff. 
18. That this Court has jurisdiction in this matter. 
WHEREFORE, the plaintiff Nicholas Carrigan prays that the Court 
direct the defendant or his successors to change the plaintiff's military 


records so that all the 206 days of service now termed as lost| under 
Sec. 6a of Appendix 2b, Manual of Courts-Martial, 1951 be counted as 
time honorably served with all the credits and benefits that such service 
may entail and any other relief that this Court may deem necessary in 
this matter. 
FURTHERMORE, the plaintiff asks that any immunity to suit that 
the Government may have in this matter be waived in the interest of 


Justice. 
/s/ SAMUEL L. PHILLIPS 
: . Attorney for Plaintiff 
/s/, Nicholas; Carrigan 1335 wadison St., N.W. 


Washington 11, D. C. 


[ Filed November 2, 1959] 


ANSWER 
First Defense 

The Court lacks jurisdiction over the subject matter of the 
complaint. 

Second Defense 

The complaint fails to state a claim upon which relief may be 
granted. 

Third Defense 

Answering specifically the allegations contained in the numbered 
paragraphs of the complaint, defendant avers as follows: 

1. Defendant lis without knowledge or information sufficient to 
form a belief as to the truth of the allegations of paragraph 1. 

2. Admitted. 

3. Admitted. 

4. Admitted. 

5, 6, 7, and 8. Defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations of para- 
graphs 5, 6, 7 and 8. 

9. Admitted. 

10. Defendant is without knowledge or information sufficient to 
form a belief as to the truth of the allegations of paragraph 10. 

11. Admitted. 

12. Admitted. 

13. Admitted. 

14, Defendant is not required to answer with respect to plaintiff's 
characterization of his service, but insofar as answer may be required 
sets forth that plaintiff's military records indicate that plaintiff was 
inducted into the Army on December 13, 1950; that he was released to 
civil authorities on December 16, 1950; that on March 20, 1951, he was 
convicted of robbery and sentenced to Federal prison on April 13, 1951, 
and that on July 9, 1951, he was issued an Undesirable Discharge. 

15. Admitted. 
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16. Defendant is not required to make answer with respect to 
plaintiff's characterization of his military service, but insofar as 
answer may be required, defendant refers to matters set forth in 
paragraph 14 of the answer. 
17. Admitted. 
18. Denied. 


/s/ OLIVER GASCH 
United States Attorney 


/s/ EDWARD P. TROXELL, |Principal 
Assistant United States Attorney 


/s/ JOHN F. DOYLE 
Assistant United States Attorney 


/s/ SYLVIA A. BACON 
Assistant United States Attorney 


[ Certificate of Service] 


[ Filed April 18, 1960] 


AMENDMENT TO COMPLAINT 

18. The Court has jurisdiction in this matter as follows: 

a. Plaintiff is entitled to relief against the defendant under the 
Federal Declaratory Judgment Act of June 14, 1934, 28 U.S.C. 2201, 
2202, as there exists an actual controversy between plaintiff and defend- 
ant and this action is instituted to have 206 days lost under Sec. 6(a) of 
Appendix 2b of the Manual of Courts-Martial, 1951, restored and his 
service records so changed to reflect this restoration. 

b. The complained action of the defendant is reviewable /by this 
Court as the defendant is an agency within the meaning of 5 U.S.C. 1009. 

c. The action of the defendant was arbitrary, capricious, and illegal. 
Sec. 6(a) of Appendix 2b, Manual of Courts-martial, 1951, does not give 
defendant authority to take away any days of service rendered un- 
the facts stated in this complaint. 

d. Defendant's action violated the Constitution as it punished him 
for acts done as a civilian, and said punishment was authorized and 


6 
carried out by the Executive Branch of the Government in usurpation 
of the powers of the Judicial Branch in violation of the Doctrine of 
Separation of Powers as enumerated by Articles I, Il, and I of the 
Constitution. Furthermore, defendant by his failure to give plaintiff 
any notice of proposed action, statement of charges, hearing, and the 
opportunity to have counsel violated plaintiff's rights under the V and 
VI Amendments of the Constitution. 


/s/ SAMUEL L. PHILLIPS 


[ Filed April 29, 1960] 
MOTION FOR JUDGMENT ON THE PLEADINGS 

Now comes the plaintiff by his attorney and states that the plead- 
ings have set forth the following facts: 

1. The plaintiff, Nicholas Carrigan, was inducted into the Army 
on Dec. 13, 1950 and was given an undesirable discharge therefrom on 
July 9, 1951, and his discharge and service records state that said 
plaintiff lost 206 days of his service time under Sec. 6(a) of Appendix 
2b of the Manual of Courts-Martial, 1951. 

2. The undesirable discharge was given solely because of plain- 
tiff's conviction of a felony charge on April 17, 1951. 

3. The commission of the felony mentioned above occurred prior 
to plaintiff's entry into the Army. 

4. The plaintiff had no hearing, notice or opportunity for counsel 
to intercede on his'behalf prior to the issuance of the undesirable dis- 
charge and the 206 days of service were deemed lost as stated above. 

5. The plaintiff was not court-martialed during his military 
service. 

6. After plaintiff's discharge, proceedings were held in the Dept. 
of the Army before the Army Board of Discharge Review and the Army 
Board for Correction of Military Records which resulted in the undesir- 
able discharge being declared null and void, and an honorable discharge 
was issued the plaintiff for the period of service stated above. However, 
no action was taken on the 206 days of service lost. 
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7, Plaintiff has exhausted his administrative remedies. 
8. The Army did not require the plaintiff to make up or serve 
over any of the 206 days lost. 
As a matter of law, the following propositions are stated: 
1. The Secretary of the Army exceeded his statutory powers 
in determining by fiat that 206 days of plaintiff's period of military 
service should be lost under Sec. 6(a) of Appendix 2b Manual of Courts- 
Martial, 1951. 
2. The loss of time served due to an offense committed prior to 
entry into the Army is a reflection of pre-service activities in plain- 
tiff's military records and is therefore improper. 
3. The procedure followed by the Army in this matter violated 
the U.S. Constitution and plaintiff's rights thereunder. It is therefore 
MOVED, that the Court render a judgment on the pleadings 
favorable to the plaintiff which will include the removal on plaintiff's 
military records of the 206 days lost under Sec. 6(a) of Appendix 2b of 
the Manual of Courts-Martial, 1951 and any other relief that the Court 
may deem proper. 


/s/ SAMUEL L. PHILLIPS 
Attorney for Plaintiff 
1335 Madison St., N.W. 
Washington 11, D. C. 


[ Certificate of Service] 


[ Filed April 29, 1960] 
MEMORANDUM OF POINTS AND AUTHORITIES 

Judicial review and the jurisdiction of the Federal Courts of the 
action of the Secretary of the Army and his subordinates involving 
military records was established in Harmon v. Brucker 355 U\S. 579. 
Generally, judicial relief is available to one who has been injured by 
an act of a government official which is in excess of his powers, 
Harmon v. Brucker, supra, citing American School of Magnetic Healing 
v. McAnnulty, 187 U.S. 94. The Harmon decision has been cited in 
subsequent cases for the proposition that the Courts have jurisdiction 
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when the official or agency action is in excess of its powers or has 
failed to act--Panama Canal Co. v. Grace Line Inc., 356 U.S. 309, 318; 
Leedon v. Kyne, 358 U.S. 184, 190; and Union Pacific Railroad Co. v. 
Price, 360 U.S. 601, 619 (Dissent of Justice Douglas). 

The Secretary of the Army exceeded his authority under Sec. 6 (a) 
of Appendix 2b Manual of Courts-Martial, 1951 which is set forth 10 
U.S.C. 629. A reading of the statute shows that it will only operate when 
a soldier is returned to a full duty status after his confinement. Here, 
the plaintiff was never returned to duty status after confinement, but 
was discharged while still in confinement. Therefore, there is no 
authority under this statute for Carrigan losing the 206 days of service. 

The loss of the 206 days of service is in effect a reflection of 
plaintiffs pre-service activities in his military records and hence is 
improper Harmon v. Brucker, 355 U.S. 579 in which the Court stated 
as follows: 

- We think the word "records" as used in the statute means 
records of military service, and that the statute, properly construed, 
means that the typeof discharge to be issued is to be determined solely 
by soldier's military record in the Army. - 

The due process clause of the Fifth Amendment was violated as 
plaintiff did not receive a hearing. Due process for one in the military 
service is by necessity narrower in scope than under civil law, but 
includes the decision of a military tribunal acting within the scope of 
its lawful power, Reaves v. Ainsworth, 219 U.S. 296. For the due pro- 
cess requirements to be met, a hearing must be afforded a soldier, 
Harmon v. Brucker, 100 U.S. App. D.C. 190. Military law is due 
process provided accused is given notice of charges against him, a 
fair opportunity to prepare his defense, and his guilt is adjudicated by 
a competent tribunal 16A C.J.S. Constitutional Law 577. The pleadings 
show that none of these elements of due process were afforded the 
plaintiff. 


[ Filed May 27, 1960] 


DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTION 

FOR JUDGMENT ON THE PLEADINGS AND | 

DEFENDANT'S MOTION FOR SUMMARY 
JUDGMENT OR, IN THE ALTERNATIVE, TO DISMISS | 


Comes now the defendant by his attorney and opposes plaintif? s 
motion for judgment on the pleadings. Defendant also moves this Court 
for summary judgment for the reason that there exists no peneine issue 
of material fact and defendant is entitled to judgment as a matter of law 
or in the alternative to dismiss the complaint on the ground that the 
complaint fails to state a claim upon which relief may be granted and 
that the Court lacks jurisdiction over the subject matter of the cause, 

Attached hereto and made a part of this opposition and motion are 
the affidavit of Lieutenant Colonel Dessie A. Mauk, Jr., USA, identified 
as Exhibit A, and certified copies of the records of the Department of 
the Army pertaining to plaintiff, identified as Exhibit B, and certified 
copies of regulations of the Department of the Army, identified as 
Exhibits C, D, E, and F. 


/s/ OLIVER GASCH | 
United States Attorney | 


/s/ EDWARD P. TROXELL, Principal 
Assistant United States Attorney 


/s/ JOHN F. DOYLE, | 
Assistant United States Attorney 
| 


/s/ LEWIS CARROLL | 
Assistant United States Attorney 
| 


[ Filed June 10, 1960] 


MOTION TO STAY ORDER GRANTING DEFENDANT'S MOTION 
FOR SUMMARY JUDGMENT AND OPPOSITION TO SAID ORDER 
| 


Now comes the plaintiff by counsel and states the following: 

1. While the facts stated in defendant's motion for summary 
judgment are not contested, there are additional facts alleged in the 
complaint which have not been admitted by the defendant and which are 
material. | 
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2. These material facts are whether the plaintiff attempted to 
enlist in the Army in April 1945 and was turned down as undesirable 
and whether the Army had notice that the plaintiff was a prime suspect 
on a robbery charge and could render little service if inducted into the 
Army. 

3. These material facts if proved would support legal theories for 
the relief prayed for separate from the theories set forth in plaintiff's 
motion for judgment on the pleadings. 

4. Plaintiff should be allowed to develop these material facts by 
discovery procedures. Therefore, it is hereby 

MOVED, that iany judgment or order for summary judgment for the 
defendant be held in abeyance or vacated. 


/s/ SAMUEL L. PHILLIPS 
| Attorney for Plaintiff 


[ Certificate of Service] 


[ Filed June 17, 1960] 


ORDER GRANTING DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT AND DENYING PLAINTIFF'S 
MOTION FOR JUDGMENT ON THE PLEADINGS 


Upon consideration of plaintiff's motion for judgment on the 
pleadings and of the opposition thereto, and upon consideration of 
defendant's motion for summary judgment, and of argument of counsel 
on the motions and'opposition, and it appearing that there is no genuine 
issue as to any material fact herein and that defendant is entitled to 
judgment as a matter of law, it is by the Court this 17th day of June, 
1960 

ORDERED that defendant's motion for summary judgment be and 
it is hereby granted, that plaintiff's motion for judgment on the pleadings 
be and it is hereby denied, and that judgment be entered for defendant 
and the complaint dismissed. 

/s/ JOSEPH C. McGARRAGHY 


[ Certificate of Service] Judge 


[ Filed June 28, 1960] 


NOTICE OF APPEAL 

Notice is hereby given this 28th day of June, 1960, that the 
plaintiff, Nicholas Carrigan hereby appeals to the United States Court 

of Appeals for the District of Columbia from the judgment of this Court 
entered on the 17th day of June, 1960 in favor of the defendant, | Wilbur 

Brucker, Secretary of the Army against said plaintiff. 


/s/ SAMUEL L. PHILLIPS 
Attorney for 

Nicholas Carrigan, Plaintiff, 

Office Address: 

1335 wladison St., N.W. 

Washington 11, D. C. 


c.c. to Oliver Gasch 


BRIEF FOR APPELLEE 


United States Court of Appeals 
For the District of Columbia Circuit 


No. 15,924 


Nicnoras Carrican, Appellant, 
Vv. 
Wusur Bevoxze, Secretary of the Army, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


tof appesls Ourver GascH, 
oe United States Attorney. 


Cant W. BELenER, 
Aznotp T. NS, 
Assistant United States Attorneys. 


No. 15,924 


QUESTION PRESENTED 


In the opinion of the appellee, the following question is 
presented : 


| Where 10 U.S.C. §629, as amended, provides that a 
| goldier shall be liable to serve ‘time lost’? from military 
duties while awaiting trial and disposition of his case, if 
the trial results in conviction, and it is the consistent 
practice of the Army to determine ‘‘time lost’? when there 


is an absence from military duties due to commitment by 
civil authorities without regard to whether the offense 
| involved was committed prior or subsequent to entry into 
the Army, did the Secretary of the Army exceed his 
authority in holding, consistent with the foregoing, that 
appellant’s military records should reflect 206 days as 
‘lost time’? while appellant was in the custody of civil 
authorities awaiting trial and sentencing for bank robbery? 


Counterstatement of the Case ..... - 
Statutes Involved . 
Summary of Argument ........- 
Argument: 
The Secretary’s Action Was Neither Unlawful Nor Unconstitutional 
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United States Court of Appeals 
For the District of Columbia Circuit 


_ 


No. 15,924 


Nicuotas Carrican, Appellant, 
v. 


Wusur Brucker, Secretary of the Army, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


_——_- 


COUNTERSTATEMENT OF THE CASE 


On August 1, 1960, appellant filed a complaint in the 
District Court in the nature of a mandatory injunction for 
the purpose of compelling appellee, as Secretary of the 
Army, to correct appellant’s military records (J.A. 1). 
This appeal is from the District Court’s order of June 17, 
1960, granting appellee’s motion for summary judgment 
and dismissing the complaint (J.A. 10). 

Appellant was inducted into the United States Army, 
December 13, 1950. Three days later, on December 16, he 
was released by military authorities to the custody of the 
Federal Bureau of Investigation. He was subsequently 
indicted for a bank robbery committed on December 7, 
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1950, just prior to his military induction. On March 20, 
1951, appellant entered a plea of guilty to the criminal 
charge and was sentenced to imprisonment for a term of 
five (5) to sixteen (16) years in the United States District 
Court for the District of Columbia. Appellant was never 
returned to the Army and on July 9, 1951, he was given 
an Undesirable Discharge. The period of 206 days from 
December 16, 1950, to July 9, 1951, during which time 
appellant was in the custody of civil authorities, is 
reflected in his military records as ‘‘time lost’’. 

Appellant subsequently sought a review of his discharge 
and a correction of his records. Appeals to the Army 
Discharge Review Board and the Army Board for Cor- 
rection of Military Records were denied. On March 12, 
1959, however, the Under Secretary of the Army directed 
an Honorable Discharge to be issued appellant in lieu of 
his Undesirable Discharge. No change was ordered with 
respect to the record entry reflecting 206 days of ‘‘time 
lost’? from military duties. 

Following this action, appellant sought a mandatory in- 
junction in the District Court for the purpose of com- 
pelling the Secretary of the Army to change his records 
to reflect that the 206 days spent in the custody of civil 
authorities was time honorably served in a military 
capacity. Afer a hearing on appellee’s motion for sum- 
mary judgment and appellant’s motion for judgment on 
the pleadings, the District Court granted the motion for 
summary judgment, denied appellant’s motion, and dis- 
missed the complaint. 


STATUTES INVOLVED 
Title 10, United States Code, Section 1552(a), provides: 


Correction of military records: claims incident 
thereto— 


The Secretary of a military department, under pro- 
cedures established by him and approved by the 
Secretary of Defense, and acting through boards of 
civilians of the executive part of that military depart- 
ment, may correct any military record of that depart- 
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ment when he considers it necessary to correct an error 
or remove an injustice. Under procedures prescribed 
by him, the Secretary of the Treasury may in the same 
manner correct any military record of the Coast Guard. 
Except when procured by fraud, a correction under 
this section is final and conclusive on all officers of the 
United States. 


The Act of June 4, 1920 (former AW 107) (41 Stat. 809; 
10 U.S.C. 629), as amended (64 Stat. 145; 10 U.S.C. 1579), 
provides: 


Soldiers to Make Good Time Lost.—Every soldier 
who is in an existing or subsequent enlistment deserts 
the service of the United States, or without proper 
authority absents himself from his organization, 
station, or duty for more than one day, or who is con- 
fined for more than one day under sentence, or while 
awaiting trial and disposition of his case, if the trial 
results in conviction, or through the intemperate use 
of drugs or alcoholic liquor, or through disease or 
injury the result of his own misconduct, renders him- 
self unable for more than one day to perform duty, 


shall be liable to serve, after his return to a full-duty 
status for such period as shall, with the time he may 
have served prior to such desertion, unauthorized 
absence, confinement or inability to perform duty, 
amount to the full term of that part of his enlistment 
period which he is required to serve with his organiza- 
tion before being furloughed to the Army reserve. 


SUMMARY OF ARGUMENT 


Under 10 U.S.C. $1552, Congress authorized the 
Secretary of the Army through boards to correct a military 
record where in their judgment such action is necessary 
to correct an error or remove an injustice. The Army 
Board for Correction of Military Records and the Secretary 
of the Army refused to change entries in appellant’s 
records which reflect 206 days of time lost while appellant 
was in the custody of civil authorities. This ruling was 
consistent with 10 U.S.C. § 629, as amended, which provides 
that a soldier may be liable for time lost while confined 
during the disposition of a trial and with a consistent 
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Army practice. In requiring the records to show this 
period as time lost, the Secretary did not exceed his broad 
discretionary authority to govern the internal management 
of the Army. Where the duty to act turns on broad 
statutory terms, the construction of the statute is an 
exercise of discretion left to the expertise of the agency 
which has the responsibility for decision. 


ARGUMENT 


The Secretary's Action Was Neither Unlawful 
Nor Unco 


From December 16, 1950, to July 9, 1951, a period of 
206 days, appellant was in the custody of the civil 
authorities. During this time he did not perform military 
services and was not available to his Commanding Officer 
for duty. His action in the District Court was brought, 
however, for the purpose of having his military records 
changed to show that the 206 days was time available for 
military duty. 

Appellant was given full opportunity and did avail him- 
self of a review of the Army’s action in recording the 
206 days as ‘time lost.” _He submitted the matter to the 
Army Board for Correction of Military Records. Appellant 
was afforded a hearing and the Board refused to direct a 
change in the records: The statute (10 U.S.C. § 1552a) 
creating this Board provides that the Secretary of @ 
military department acting through boards may “‘correct 
any military record of that department when he considers 
it necessary to correct an error or remove an injustice.”’ 
The statute further specifies : 

“Except when procured by fraud, a correction under 


this section is final and conclusive on all officers of the 
United States.”’ 


By this legislation, Congress sought to free the courts of 
the onerous burden of reviewing the myriad of entries 
made in military records. In addition, Congress intended 


1 See Exhibits B and F of the trial record. 
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to provide a method of disposition of such matters by 
administrative action rather than resort to private legis- 
lation as had previously been the case. See 41 Op. Atty. 
Gen., January 21, 1951. Unless it is shown the Secretary 
of the Army exceeded his lawful authority in requiring 
that appellant’s records reflect 206 days as ‘‘lost time’’, 
the statute precludes judicial review. See Gentila v. Pace, 
90 U.S. App. D.C. 75, 193 F.2d 924 (1951). 

The obligation to make up ‘‘time lost’’ is set forth in the 
Act of June 4, 1920 (former AW 107) (41 Stat. 809; 10 
U.S.C. § 629), as amended (64 Stat. 145; 10 U.S.C. § 1579), 
which provides :? 


Soldiers to Make Good Time Lost—Every soldier 
who is in an existing or subsequent enlistment deserts 
the service of the United States, or without proper 
authority absents himself from his organization, 
station, or duty for more than one day, or who is con- 
fined for more than one day under sentence, or while 
awaiting trial and disposition of his case, if the trial 
results in conviction, or through the intemperate use 
of drugs or alcoholic liquor, or through disease or 
injury the result of his own misconduct, renders him- 
self unable for more than one day to perform duty, 
shall be liable to serve, after his return to a full-duty 
status for such period as shall, with the time he may 
have served prior to such desertion, unauthorized 
absence, confinement or inability to perform duty, 
amount to the full term of that part of his enlistment 
period which he is required to serve with his organ- 
ization before being furloughed to the Army reserve. 
(Emphasis supplied.) 


An Army Regulation (35-1030), similar in character, states: 


**10e. An enlisted person discharged on account of 
imprisonment under sentence of civil court is not 
entitled to pay and allowances from the date he was 
arrested by the civil authorities or to travel allowances 
upon discharge. See 14 Comp. Dee. 116.’* 


2The current law is to be found in 10 U.S.C. § 972. See also the same 
provision in Section 6(a), appendix 2b, Manual Courts Martial, 1951. 


3See Exhibit C in the trial record for Army Regulations 35-1030. 
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The foregoing Act enumerates the conditions or circum- 
stances under which a soldier may incur ‘‘time lost.” 
Confinement while awaiting trial and disposition of a case 
is one of the specific conditions for which ‘‘time lost’’ may 
accrue. During the 206 days in question, appellant was 
in the custody of civil authorities after arrest, prior to 
indictment, after indictment, prior to the pre-sentencing 
report, and after sentencing. 

The Secretary’s ruling was not arbitrary, capricious, or 
in excess of his authority. In upholding the Board’s 
ruling, the Secretary’s action was consistent both with 
the Act requiring Army personnel to make up time lost 
and with longstanding military practice. Under the pro- 
visions of 10 U.S.C. § 629, as amended, a soldier is deemed 
to have accrued ‘‘time lost’’ when he is confined for more 
than one day under sentence or is awaiting trial and dis- 
position of his case. The Act provides that in the event of 
the foregoing, he ‘‘shall be liable to serve’’ the time lost 
after his return to a full-duty status. The language of the 
statute is not mandatory and where a soldier receives a 
long term of imprisonment by civil authorities, as here, 
the Army may waive his liability for further services and 
issue a military discharge.* The waiver and discharge, 
however, do not alter the fact time was lost, nor does it 
constitute a waiver of the Army’s right to show in an 
individual’s service records the period of time he was not 
available to serve in a military capacity. Thus, when the 
administrative entry was made in appellant’s records 
showing 206 days of ‘‘lost time’’, this was an accurate’ 
reflection of appellant’s lack of availability for military 
duties. The practice of recording ‘‘time lost’’ when there 
is an absence from military duties as a result of commit- 
ment by civil authorities without regard to whether the 
offenses occurred before or after one’s entry into the 
service has been followed consistently by the Army." As 


4An Undesirable Discharge was issued under the authority of Paragraph 
15a, Section IV, Army Regulations 615-366 (conviction by civil court.), 


5 See Exhibit A in the trial record. 
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a consistent Army practice, it is entitled to great weight. 
United States v. Midwest Oil Co., 236 US. 459, 469-74 
(1915); Inland Waterways Corp. v. Young, 309 U.S. 517 
(1940) ; Ray v. Blair, 343 U.S. 214 (1952). 

Appellant relies upon Harmon v. Brucker, 355 U.S. 579 
(1958). That case is readily distinguishable from this 
one. In Harmon, the Supreme Court held that the District 
Court had the power to construe the statutes governing 
the discharge power of the Secretary of the Army and to 
determine whether he had exceeded those powers. The 
Court construed the word “‘records’’ as used in 10 U.S.C. 
§ 693 to mean ‘“‘records of military service’ and said the 
findings of the Army Board of Review should be based on 
all available records of the Army. Unlike Harmon, the 
administrative power to issue a discharge is not in issue 
here. Appellant received an honorable discharge and he 
does not contest its issuance. Here, the sole issue pertains 
to the Secretary’s authority to require certain entries in 
military records within his broad discretionary power to 
govern the internal management of the Army. Unlike the 
statute involved in Harmon, the legislation authorizing the 
Army Board for Correction of Military Records provides 
that the service secretaries, acting through boards, may 
correct a military record where in their judgment such 
action is necessary to correct an error or remove an in- 
justice. The courts have long recognized that the control 
of the military is for the military. Reaves v. Ainsworth, 
219 U.S. 296, 306 (1911); Orloff v. Willoughby, 345 U.S. 
88 (1943) ; Payson v. Franke, No. 15,554, decided August 4, 
1960. Accordingly, the courts will not, as a general rule, 
interfere with the discretion of the military. Orloff v. 
Willoughby, supra. Consistent with this, the Supreme 
Court in Panama Canal Co. v. Grace Line, Inc., 356 U.S. 
309, 318 (1958), held: 


«c* © * But where the duty to act turns on matters of 
doubtful or highly debatable inference from large or 
loose statutory terms, the very construction of the 
statute is a distinct and profound exercise of discre- 
tion. [Citations omitted] We must infer that the 
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decision to act or not to act is left to the expertise of 
the agency burdened with the responsibility for 
decision.”’ 


Thus, the Secretary by ruling consistently with the statute 
and Army practice did not exceed his broad discretionary 
authority in governing the internal affairs of the Army. 

The record entry reflecting 206 days of time lost is not 
punitive in nature. It does not punish appellant for some- 
thing committed prior to his entrance into the Army. It, 
instead, reflects simply a factual truth that appellant was 
not available for military duty during this period because 
he was confined by the civil authorities. Appellant suggests 
that such entries should not be made without a hearing. The 
impossibility of this is obvious. Congress did, however, 
provide a remedy by authorizing the boards of review. 
Appellant availed himself of this review and was afforded 
a hearing. 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of 
the District Court be affirmed. 


Otiver GascH, 
United States Attorney. 


Cant W. BELcHER, 
Axznotp T. AIKENS, 
Assistant United States Attorneys. 
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